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Time Waiiier Cable Iiic. (“TWC”), by its attoiiieys, respectfiilly submits the following 

reply coriuiients in respoiise to coiimieiits submitted in tlie above-captioned proceeding. TWC’s 

reply coiiiiiieiits will focus on the assei-tioii by cei-taiii coiiuneiiters that the availability of DB S 

sei-vice does not result in lower prices for cable television coiisuiiiers aiid thus does not represent 

effective competition to cable. We also briefly respond to coiiiiiieiits fioiii parties that are 

seeltiiig to use this proceeding to attack certain traiisactioiis iiivolviiig TWC that cui-reiitly are 

under review in a separate proceeding. 

DISCUSSION 

I. The Assertion that DBS Does Not Impose “Discipline” on Cable Prices Is Based On 
Flawed Analysis and Incomplete Facts. 

A iiuiiiber of cable’s competitors have argued in their coiimeiits that, despite the fact that 

virtually all cable subscribers have available the option of subscribing to either of two national 

DBS services, aiid despite tlie fact tliat, in little more tlian a decade, those two services have 

achieved a coiiibiiied penetration level of over 27 percent of all MVPD subscribers, oiily “head- 



to-lieac’ wireline competition can Gcclieclcy’ cable prices.y” 111 sqpoi-t of this assertion, these 

coiiiiiieiiters geiierally cite the saiiie somce: a report released by tlie Geiieral Accounting Office 

(“GAO”) in 2004 tliat pui-poi-ted to find that wireliiie coinpetition produces lower cable prices 

than DBS competition.’ 

In reply coinnieiits filed in last year’s aiuiual coiiipetitioii proceeding, NCTA 

demonstrated tliat tlie GAO’s iiietliodology, wliicli relied 011 information froin oiily a statistically 

insignificant liandfiil of coiimuiiities, was fiiiidaiiieiitally f l a ~ e d . ~  Moreover, tlie GAO itself has 

recognized tlie coiiuiioii sense proposition that coiiipetitiveiiess cannot be gauged soIeIy on price, 

acluiowledgiiig that the cable industry has responded to DBS coinpetition in a variety of ways, 

iiicludiiig tlie provision of additional cliaiiiiels of prograinniing aiid greater atteiitioii to custoiner 

service . 4 

See, e.g. Coiiiineiits of RCN Telecoin Services, Inc. at 3-4; Coiiiineiits of Verizon at 1; 
Coinmiits of SBC Coiiuiiuiiicatioiis, Iac. at 4-6. See also Coiiunents of EchoStar Satellite 
L.L.C. at 2 (claiming cable’s competitors do not “discipliiie” cable prices). 

Competition Policy and Consumer Rights, Coiiuiiittee 011 the Judiciaiy, U.S. Senate, 
Telecoiiznzziizicntioizs: Wire-Based Competition Benefited Corzsuiizei-s iiz Selected Markets, GAO- 
04-24 1 (Feb. 2004) (“2004 GAO Report”). See also United States General Accouiitiiig Office, 
Testimony Before tlie Coinniittee on Coiiunerce, Science and Transpoi-tatioii, U.S. Senate, 
Telecoiiziizziizicntioi~s: Subscriber Rates aizd Coiizpetitioiz in the Cable Television Iizdustiy, GAO- 
04-262T (March 25, 2004) (“2004 GAO Testinzorzy”). 

Reply Coiiunents of the National Cable & TeleconuiiLiiiicatioiis Association in MB Docket No. 
04-227 (filed August 25, 2004) at 6-10. See also 2004 GAO Report at 29-30 (acluiowledgeiiieiit 
by GAO tliat its aiialysis is not “geiieralizable to the universe of cable systems” aiid that the price 
differences identified in its repoi-t could have been caused by factors otlier than wireline 
competition). The tenuousness of tlie GAO repoi-t’s coiiclusion is indicated by tlie fact that in 
one of the six situations it reviewed, cable prices were higlier in tlie coiiunuiiity with wireliiie 
coiiipetitioii than in tlie “matched” coimiunity without wireline sei-vice. Id. at 15. 
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United States General Accounting Office, Report to tlie Subcoininittee on Antitixst, 

2004 GAO Testimony at 7.  
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The GAO also has acluiowledged that cable operators are “providing bundles of seivices 

to subscribers, and lowering prices and providing discounts” in response to DBS ~onipetition.~ 

Yet, neither the GAO’s specific “conclusions” regarding cable rates nor the commeiits claiming 

that coiiipetition from DBS does not produce lower prices take into consideration the cable 

industry’s coiimoii practice of offering promotional discounts and other price breaks, both for 

video-only customers as well as for customers who subscribe to multiple services, such as the 

video, data, and voice “triple play.” Rather, when tlie GAO reviewed cable rates for its study, it 

simply considered the operators’ published rate card rates. The FCC’s aiuiual price survey, also 

cited by some coiixiieiiters, suffers from the same deficiency. 

The highly competitive eiivironnient in wliich cable systems operate has rendered the 

“list price” shown 011 an operator’s rate card increasingly ill-elevant as customers are offered, and 

choose to purchase, services at substantial discounts.6 By focusing only on “retail” rate card 

prices that are not reflective of the amount that a growing number of subscribers actually pay for 

service, the coiimieiits citing the GAO study have failed to present a complete and accurate 

Id. In its 2004 report, the GAO expressly noted that the cable operators it iiiteiviewed stated 
that their most important competitors were the two national DBS companies. 2004 GAO Report 
at 30. 

One study has found that high-speed Iiiteiiiet custoiiiers would switch to a different provider if 
offered a video/liigli speed package discount of twenty dollars. “Bundling to Save Money,” 
CableFax Databriefs (Nov. 8, 2004). See also “Cablevision Faces Conipetition By Discounting 
Bundled Services,” Red Nova News (Feb. 17, 2005), available at 
http://www.rednova.com/news/display?id=l28508; “Cablevision Pursues the Optinimi Bundle,” 
Jupiter Media, Aug. 26, 2005; “Q302 Wrap-up: Telcos Eiiibrace Bundling,” IOMA, Inc., Oct. 1, 
2002 (noting that the cable industry “realized the power of bundled services early on and have 
launched packages of digital video, voice and data services, extending discounts off the 
individual services when they are purchased in a group.”). 

3 

http://www.rednova.com/news/display?id=l28508


picture of how coiiipetition - from DBS as well as froin wireline providers - is having an impact 

011 cable p r i~ i i i g .~  

11. The Commission Should Reject Efforts By Some Commenters To Use This 
Proceeding To Attack Transactions Currently Under Review By the Commission. 

Several of the coiiuneiiters seek to use this proceeding as a means of attacltiiig the 

proposed series of traiisactioiis between and aiiioiig TWC, Coiiicast aiid Adelphia that are under 

review by the Commission in a separate docltet.’ For example, DirecTV, RCN, BellSouth, and 

otliers claim that tlie geographic ratioiializatioii tliat will result fi-om those traiisactioiis will 

“exacerbate” tlie so-called “teixstrial exeiiiptioii” issue by increasing tlie iiiceiitives for shifting 

prograiiuiiiiig from satellite to teixstrial distrib~itioii.~ BellSouth goes so far as to argue that 

terrestrial migration has become a “real problem” and that “tlie fiiture” that the Coiiuiiission 

ruiiiiiiated about in the late 1990’s (when it suggested liypotlietically that tell-estrial deliveiy 

iiiiglit soiiieday iiiipact access to progranxiiiiig) “has ai-rived.yy’O Of course, neither BellSoutli nor 

We also note tliat, while not necessarily reflecting tlie views of tlie Coiiuiiission, a paper 
prepared jointly by two staff ecoiioiiiists (from tlie Coimiiission’s Media aiid Iiiteiiiatioiial 
Bureaus) coiicluded tliat the results of ecoiioinetric research into DBS-cable coiiipetitioii were 
Lccoiisisteiit with the hypothesis that DBS providers are a constraining factor on quality-adjusted 
price increases for basic cable services.” Wise aiid Duwadi, “Competition Between Cable 
Television and Direct Bi-ondcast Satellite - It’s More Conzplicated Than You Tlzinlc, ” Federal 
Coiixiiuiiicatioiis Coiiuiiission, Media Bureau Staff Research No. 2005- 1 /Inteiiiatioiial Bureau 
Worltiiig No. 3 (Jaiiuaiy ZOOS), available at http://lx-auiiifoss.fcc.gov/ 
edocs~~iblic/attacliiiiatcldDOC-255 869A1 .pdf. 

’ Adelphia CoiiiiiiLiiiicatioiis Coiy., Coiiicast Coiy., and Tiiiie Waiiier Iiic., Applicatioizs for 
Coizserzt to the Assigiziizeizt andor Ti-aizsfer of Control of Licenses, MB Docket No. 05-1 92. 

Coiiiiiieiits of RCN at 14. See also Comments of DirecTV at 5-6; Coimneiits of BellSoutli at 
14. 

Coiiiiiieiits of BellSouth at 14. I O  
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any otlier coininenter can cite to a single exaiiiple of tlie migration of prograiimiing to tell-estrial 

delivery.’ 

Aiiotlier exaiiiple of a coiiuiieiiter seeking to use this proceeding to attack tlie proposed 

traiisactioiis is Tlie America Cliaiiiiel (‘‘TAC”), whose real goal is to use tlie threat of goveiiiiiieiit 

intervention as a curative for its dissatisfaction with tlie operations of a veiy competitive 

inarltetplace. Tlie distortions aiid logical flaws in TAC’s arguiiieiits (such as equating 

prograiiimiiig owned by broadcasters with cable operator affiliated prograinniiiig) have been 

fiilly addressed in otlier proceedings aiid TWC need not rehash tliem in detail here. l 2  We do, 

however, want to inalte two brief points. 

First, TAC contends that “eiiipirical data” establishes that “affiliated” networks charge 

cable operators liiglier license fees than iiidepeiideiit ~ietworlts.’~ This claim is directly 

I I The expression of overblown (aiid totally insincere) coiiceim about tlie migration of 
programming fioiii satellite to tei-restrial has become as predictable an autuiiiui event as tlie 
changing of tlie leaves. The Reply filed in MB Docltet No. 05-192 by Adelpliia 
Coiiumiiiications Coiy., Coincast C o p ,  aiid Time Waiiier Iiic. discusses this issue in detail (at 
pages 43-62) and we hereby iiicoiyorate tlie relevant portions by reference. See also Reply 
Coiimeiits of Time Waiiier Cable, MB Docltet No. 92-264 (filed September 23, 2005) at 5-7 
(pointing out that there is no logical reason to believe that tlie geographic rationalization of cable 
system footprints iiialtes exclusive call-iage ail-aiigements inore liltely). 

See Reply, Adelphia Conxiiuiiications Coiy., Coiiicast Coiy., aiid Time Waiiier Inc., MB 
Docltet 05-192 (filed August 5,2005) at 35-39, 78-83; Reply Coimiieiits of Time Wanier Cable, 
MB Docltet No. 92-264 (filed September 23, 2005) at 7-8. The relevant poi-tioiis of tliese 
pleadings are hereby incorporated by reference. TAC’s coiiuneiits in tlie instant proceeding offer 
a new distortion: tlie blatant iiiiscliaracterization of a paper prepared by two eiiiployees of tlie 
United States Goveiiiiiieiit Accouiitability Office (“GAO”) as tlie findings of the GAO itself 
when, in fact, the document on its face states that “the opiiiioiis expressed in this paper are solely 
those of tlie authors and do not iiecessarily represent the positions of tlie [GAO].” Cleineiits aiid 
Abraiiiowitz, Owiiei-shiy Affiliatioiz aiid the Progimziiziizg Decisions of Cable Oyeiztoi-s, at note 
1. TAC also ignores the fact that tlie study on which they rely also found that efficieiicy 
considerations play an iinpoi-taiit role in can-iage decisions and that cai-riage is influeiiced by a 
variety of factors, iiicludiiig tlie age and popularity of tlie network. 

l 3  Coiimieiits of TAC at 10-12. 
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contradicted by a repoi-t prepared by tlie GAO tliat expressly fouiid tliat “ownersliip affiliations - 

with broadcasters or with cable operators - had no iiiflueiice on cable networlts’ license fees.”I4 

Moreover, as tlie Coniiiiission has recognized, there are inherent pi-obleiiis in drawing price and 

value coiiiparisons between program iietworlts because of tlie difficulty in ascertaiiiiiig the 

coniparability of different services. l 5  The soniewliat sltetcliy stream of statistics that TAC relies 

on in its coinmeiits offers no way of assessing tlie validity of tlie coiiiparisons being drawn. 

Second, TAC reiterates its now familiar, but still uiisubstaiitiated, claim that it is not 

possible to launch a new network without carriage by both TWC and Coiiicast. l 6  In response, 

TWC directs tlie Coiimiissioii’s attention to a recent colunui authored by C. Michael Cooley, tlie 

President and CEO of tlie Sportsman Chaiuiel, an independent network successfiilly lauiiclied in 

April 2003 without can-iage from eitlier TWC or Co~iicast.’~ As the colunui describes, tlie 

Spoi-tsnian Channel began with an agreement with the National Cable Television Cooperative 

(which represents iiiulticliaiiiiel video providers with more than 14 million subscribers) and built 

United States General Accounting Office, Repoi-t to the Cliaimian, Committee 011 Coiimerce, 14 

Science and Transpostation, U.S. Senate, Tele-coiiznzziizicatioizs: Issues Related to Coiizpetitioiz 
and Szibscriber Rates iiz the Cable Television Iizdustry, GAO-04-8, October 2003, at 29. 

l 5  Iiizpleiizentatiorz of Sections of the Cable Televisioiz Coizsuiizer Protection aizd Coiizpetitioiz Act 
of 1992: Rate Regzilation, Repoi-t and Order and Fui-tlier Notice of Proposed Rulemalting, MM 
Docket No. 93-215, 9 FCC Rcd 4527 (1994) at 7 268 (“Tli~is, a low-cost production that provides 
tlie producer with a liigli price on tlie basis of liigli viewer demand may not be comparable to a 
similarly low-cost production with little viewer demand.”). 

I Coiiiiiients of TAC at 13- 16. 

l 7  Cooley, How I Started n Network - Without Coiizcast, Multicliannel News, October 3, 2005 at 
20. 
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from tliere.I8 Tlie cliaimel did not obtain aiiy carriage with TWC for more than a year and a half 

after it lauiiched and only recently completed an agreement with Coiiicast. Describing tlie 

cliaiiiiel’s approach as “if you can prove yourself, they will coiiie,” Mi-. Cooley points out that a 

new network’s success hinges on “provid[ing] a superior quality channel. . . . quality customer 

service, aiid first-class iiiarlteting 

In short, tlie inability of a particular independent programmer to obtain carriage from a 

particular cable operator is not proof that tlie operator discriiiiiiiates against independent 

programmers. Tlie number of independent networks carried by TWC dwarfs tlie iiuiiiber of 

program iietworlts in which it has an ownership 

iiot obtain as much carriage as it would like is simply a reflection of tlie operator’s riglit and duty 

to exercise its editorial and business judgment in allocating tlie finite capacity of tlie cable 

system to create a mix of services that best meets tlie needs aiid interests of its customers. 

Tlie fact that eveiy programmer does 

I s  Id. It is noteworthy that the cable systems represented by NCTC teiid to be smaller, more ixiral 
systems, tlius fiii-tlier belying TAC’s assertion that it is not possible to lauiiich a new cliannel 
without first having a carriage agreement covering New York City and/or Los Angeles. 

Mr. Cooley also stresses tlie iiiiportaiice of “setting tlie launch date and lteepiiig it,” even in tlie 19 

absence of any agreements. Id. In coiitrast, TAC lias repeatedly pushed back its launch date 
since first aiiiiouiiciiig tlie channel in July 2003. As of October 2005, tlie channel had yet to 
coiimeiice operations. 

2o TAC relies on a self-serving aiid illogical definition of what constitutes an “affiliated” 
netwoi-lt, including not only iietworlts in wliicli tlie particular cable operator lias an interest, but 
also any network in wliicli aiiy other cable operator, or aiiy broadcaster, has an owiiersliip stake. 
Tlie argument that cable operators will favor certain prograiiiiiiers is premised on the assumption 
that where a cable operator has an ownership stake in a cliaiiiiel, it has a fiiiaiicial incentive that 
will invariably result in tlie cliaiiiiel being carried. In fact, cai-riage decisions are based on 
numerous and complex factors. In any event, to tlie extent that fiiiaiicial interests in a network 
translate into favoritisiii in cai-riage decisions, there can be no such incentive where tlie particular 
cable operator lias no ownership interest in the cliaiiiiel. In addition, looltiiig at tlie level of 
carriage of broadcast-affiliated iietworlts is misleading for aiiotlier reason as well. Since, as the 
FCC and GAO have documented, broadcasters often use their statutorily confei-red 
retraiisiiiissioii consent rights to obtain carriage for other services they own, aiiy preference they 
obtain in carriage by non-affiliated cable operators is due to that right, aiid iiot “affiliation.” 
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CONCLUSION 

The Coiimission should make clear that because neither tlie GAO repoi-t 011 cable rates 

nor its owii aiiiiual price suilrey accouiits for tlie discounts that are now coiiiiiionly offered to 

coiisuiiiers, these sources do not fLilly reflect tlie impact of coiiipetitioii, in all of its fonns, 011 

cable rates, aiid that any analysis that focuses solely 011 publislied “rate card” prices is 

fiiiidamentally flawed. 

In addition, the Coiimissioii should reject effoi-ts by various coiimeiiters to use this 

proceeding as a vehicle for attacks 011 traiisactioiis between and ainoiig Adelphia, Coiiicast aiid 

TWC that are the subject of a separate proceeding. 

Respectfiilly submitted, 

TIME WARNER CABLE INC. 

Aaron I. Fleiscliinaii 
Artliur H. Hal-diiig 
Seth A. Davidsoii 
Fleischiiian and Walsh, L.L.P. 
19 19 Peiiiisylvaiiia Avenue, N. W. 
Suite 600 
Washington, D.C. 20006 
202-939-7900 

Its Attoiiieys 

Dated: October 11, 2005 
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